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314l~ct>cif cpf -TT+r ~ -q-ar Name & Address of The Appellants

M/s. Adani Bunkering Pvt Ltd Ahmedabad

<a 3r#ta an?r a 3rife al{ ft a4fh Ur If@art at 3r4hafRa Tar
x=rcITTIT%:-

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fmfm~,1994 c#I" tfRT 86 cB" 3TdTrn~ cBl" ~ cB" Lfffi c#I" \rJT "ffcf5fil:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2ju 9 Rt zgc, sr zrc vi ara aft#ta =nznf@ravr 3i. 2o, rqea
g1ffc!ce1 cBRJl'3°..s, ~TfOTT -.=riR, 3lt;l--f cUcsllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4la1 urzurf@raw at fa#tu 3rf@fzu, 1994 c#I" tfRT 86 (1) cB" 3TdTrn ~
flqlcBx Plll l--fltj<:17, 1994 * Fr-TB 9 (1) * 3faTrn~ "CpT+l "CR,":tr- s iar ufaaiat
s rift vi Ur arr fGra Gar fag 3rat at nr{ it suat uRajt
# ft aRe (6a vs mlr If itf)) sit 'ITT~ 11 itR-f ~~ 11~ cITT ..-lllll4ld
ft-l2Rr t crITT * "lWfct' •m4(j-jPJcp 1ITTf ~ * rllll!tfta * x·lt51ll¢ xftn~1x * rf1l=r f-1 ~wifcba ~
gr ku gj hara #ti, ans a6t ir 3it amu mu ifus ala zn UV+a a
t cfITT ~ 1 ooo /- #h ft @tfii hara al rim, an #ht int 3it ma rar u#far
~ 5 ~ <TT 50 ~ ITT'> 'ITT at 4; 50oo/- #ha? zhfti si tars al mi, nu #t
ir 3it =au mTzn if wq; 5o ala zn Uva Gnat & aei T; 1oooo/- tu au4 sift

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the am~~1:1J;wf~7~-9~ tax & intere~t demand~d & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- {¥Jhe_re·tti_e::,amount of service tax & interest demanded &
penalty levied is is more ~har(hfiYf'1.?kh.s,}:>4f~},t exceeding Rs. Fifty L~khs, Rs.10,00.01-
where the amount of service /9Yf-·.& in.terest cl~r.n.anded & penalty levied 1s more than fifty
Lakhs rupees, in the form of ~~~,~ed(,ban~ d~af~fn favour of the Assistant Registrar of the
bench of nominated Public Sed~J?{~z~~~,ce where the bench of Tribunal is situated.
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(iii) ~~.1994 cBl" tITTT 86 cBl" ~-tITTT3TT ~ (2-q-) cf> 3:fc=rr@ 3NJc,f ~
f.:1,41-Jlclc11, 1994 cf> frr<:li:r 9 (2-q-) cf> 3:fc=rr@ frrc:rrfu:r "CJJP-r ~.-tr.-7 if c#r "GIT ~ ~ '3x-fcfi f!TQ:f
~.; ~ ~ ~ (3Nfc,f) cf> ~- cBl" mwTT (OIA)( ~ xf !,JI-Jlrllci ~ "ITT<fr) 3ITT ·3m
~, Xil51lJcfj / ~ -~ 3iQ:fcIT A219k aft qr zycn, rat#tr narf@tau qt maaa aa
# far ha gg arr (o1o) at 4f u# &tf I

(iii) The appeal. under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. I Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OI0) to apply to
the Appellate Tribunal.

2. zrenigif@er 11arc zca 3tf@/fr4, 17s # rf q 3rgqat-1 cf> 3:fc=rr@ Reff« fag
31IR G 3?gt vi err If@rant # arr st uf u & 6.50/- trff <ITT .-{Jllll&lll ~ kcnc
WTT tr aRgt

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. vfir gca, Una zgca vi aa r4)#tu =nzuf@raw (arffa4fe) Rzmrafl, 1982 if "'Eff'~ , {\
vi 3ru viif@er mm+ii a,t aRfr aa ar Rll1-IT c#r 3ITT 'lfr ,ta 3naff fur ntar & U
3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar era,hr 5u era vi hara 3r41#zr If@awr (fled h ,fa 3r@if h ma«ii #
a&zr 3eu grea 31f@0qzrG, &ynr 3en 3iii fir(izr-2) 3/f@)@z1a 2(&y #r ican
29) fecria: ·&.e.2sy a# fa#tr 31f@1fz1, r&& frerr 3 h 3iriaaa st an rapr a{&,r

-~~~ C/ft-~ a"J-fTnm 3#far ?&, arr{ fhz arh 3iasit sn Rr sra ar 3r4fr2r if@
c';tfatu3razz

hstzr5el eravi tarsh3iaaia" a#rr fcnv cJfQ"~,,at~ QflTiiC>f t-
(il 'URT 11 tr m~ ~'1.Tiit=r ~
(ii) #rdz sun RR 4t n{ na fr

.,

.

c::> 3rrt qra zrz f@n 5 Ir m i;rmcmc=r fmfm ci. 2) 3rf@0er1a1, 2014 m .3f!U=a:r ~ 9ft fcITT.fl' 0 ·
~~m 'ffcl-fa'f fct-Erm '1.fr;r ~~ 31i5ffW 3-fC!'R;r cm- Nf<JI~~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs.Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) . amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c!> Provided further that the provisions of this Section sh9II not apply to the stay
application and appeals. pending befor_§_a9M,appellate authority prior to the
commencement of the Finance (N0.2)$et.291#%3- le . a

4(t) ss s#as #, s sear ar if sr@a sf%isrk rzier@@jjess 3rarer re an ave
Rlc11R;a ~ctT'J!T<TTfcncrcrn!~cl) 10% llj;dlciL~~c~ci$T., ~i~~ Rlq1R;a ~~-~cl)

10% r=rarerur snraft ?7as ,
»sat . .

4(1) In view of above, an appeal against this order shall lie b·efore the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL
r

$, ·

This order arises on account of an appeal filed by M/s. Adani Bunkering

Pvt. Ltd. (previously known as M/s. Chemoil Adani Pvt. Ltd.), Adani House,

Near Mithakhali Six Roads, Navrangpura, Ahmedabad (hereinafter referred to

as "the appellants"), against Order-in-Original number SD-02/Ref

147/DRM/2015-16 dated 14.10.2015 (hereinafter referred to as the

"impugned order') passed by the Assistant Commissioner, Division-II,

Service Tax, Ahmedabad (hereinafter referred to as the "Adjudicating
Authority).

G

2. The facts of the case, in brief, are that the appellants are registered with

service tax department having registration number AADCC3765GST001. The

appellants were permitted by the Joint Development Commissioner, MPSEZ,

Mundra, Ministry of Commerce & Industry, vide letter number

MPSEZ/IUA/08/2008-09 dated 17.12.2008 for setting up of a unit at SEZ

developed by M/s. Mundra Port and Special Economic Zone Ltd., Mundra for

authorized operation. The appellants had filed refund claim of 70,93,612/

on 01.04.2015 in terms of Notification No. 12/2013-ST, dated 01.07.2013.

3. The adjudicating authority after scrutiny of the claim, vide the

impugned order, sanctioned an amount of 62,55,183/- (out of total refund

claim of Z70,93,612/-) and rejected rest of the amount or 8,38,429/-.

4. Being aggrieved with the impugned order of rejecting the refund

amount or 8,38,429/-, the appellants filed the present appeal. The

appellants have submitted that the refund of service was filed in total where

the entire service was exclusively used for the authorized operation and

where services were used for both DTA and authorized operation. They

claimed the refund of Service Tax on proportionate basis to the extent of

services used for the authorized operation. They further claimed that the

services in dispute were used exclusively for the authorized operation.

5. Personal hearing in the case was granted on 04.07.2016 wherein Shri

Rahul Patel, Chartered Accountant, on behalf of the appellants appeared

before me and reiterated the contents of appeal memorandum. He also

tabled additional submission before me.

7.

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing. Now, let me examine the grounds

of rejection and the defense reply given by<,~;\~ts .

$»I find that the claim has been bi ~ated in twJ Warts viz. (a) refund of
w e . TH}IEE • 1Service Tax in respect of Service Tax bid\Qi spent> service ovctveit.
' ...'::", •.,,,,._:-:6" *'. rerrea .
sir
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used for the authorized operation in SEZ amounting to 32,15,851/- and (b)

refund in respect of Service Tax paid on specified services other than the

services used exclusively for the authorized operation (used partially for the

authorized operations ) amounting to 38,77,761/-. The adjudicating

authority, it seems, has accepted the correctness of the claim amount of Z
38,77,761/- as shown in (b). Regarding the amount of 32,15,851/- as

shown in (a) above, the adjudicating authority examined all the related

services viz. port services, test inspection & certification, general insurance,

steamer agent, banking and financial service, supply of tangible goods

services, business support service, cargo handling service and clearing· and

forwarding agent. After examination of the services he found refund claim,

involving all the services mentioned above, is· admissible in terms of

condition 3(iii)(a) of the notification. However, in paragraph 28 and 29 of the

impugned order he declares that the appellants are entitled for an amount of

62,55,183/- (out of total refund claim of 70,93,612/-) and accordingly

rejects an amount of ~8,38,429/-. The impugned order, nowhere shows why

the amount of 8,38,429/- 1s rejected and which are the services involved in

it. The adjudicating authority failed to record, in the impugned order, the

reasons for allowing 62,55,183/- and rejecting 8,38,429/- thus, making

the impugned order to be a non-speaking one. Holding that reasons are the
..

heart-beat of any judgment, the Hon'ble Supreme Court in a recent decision

has set to terms the procedure required to be observed by all courts in the

country. Setting aside a decision of the High Court for want of reasoning, the

Court referred to various earlier decisions and the consistent reiteration of

the principles relating to assigning of reasons while disposing of a particular

matter. In the CBEC Draft Adjudication Manual it is very clearly mentioned

that "The ad;udication order must be a speaking order giving clear findings of

the ad;udicating authoritv and he shall discuss each point raised by the

defense and shall give cogent reasoning in case of rebuttal of such points.

The duty demanded and confirmed shall be quantified correctly and the order

portion must contain the correct provisions of law under which duty is

confirmed and penalty is imposed". Adjudicating order should be in

accordance with judicial discipline. The said order of adjudication must show

application of mind and must be a self - speaking / reasoned order. Reasons

for order would ensure justice. Adjudication order must be a speaking order

giving clear findings on ail the points ral9%?}@e defense dropping the

proposed allegations or rebuttal of -~-err,("'_~--:j_t·:!~-~-_.iR~~(1·;·~--~- ,~erefore, the impugned
order needs to be remanded_ back rof~rcis:~n. at]1! ·citing proper logical

reasons for acceptance and reJect1on ~fic~:h~\ cli;!_,m ::·. ,./!- ~ •..
. x:; ·-,'-._ . . /_,, .'- • .".-» "f

8. In light of the above discussion, Kremnanf-back the matter to the
adjudicating authority to decide the case afresh following the principle of

natural justice. The adjudicating authority is further instructed to pass a ~

-D
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speaking order in light of the directives mentioned in the CBEC Draft

Adjudication Manual. The" appellants are also%directed to provide all sort of

assistance to the adjudicating authority by providing all required documents

during the proceeding for which the case is remanded back.

9. The appeals filed by the appellant stand disposed off in above terms.

maw2.
(3ar ias)

3rga (3r4le - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

s31
. DUTTA)

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To, M/s. Adani Bunkering Pvt. Ltd.,

Adani House,

Near Mithakhali Six Roads,

Navrangpura,

Ahmedabad-380 009

Copy To:-

.
I

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.

3. The Assistant Commissioner, system, Service Tax, Ahmedabad

4. The Deputy Commissioner, Service Tax, Division-II, Ahmedabad.

5. Guard File.

6. P.A. File.
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