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Arising out of Order-in-Original No_SD-02/REF-147/NT/2015-16 Dated 14.10.2015

Issued by Assistant Commissioner, Div-ll, Service Tax, Ahmedabad

g ool B M U¢ U1 Name & Address of The Appellants

M/s. Adani Bunkering Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :- :
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amountBf$grvige tax & interest demanded & penalty levied of

Rs. 5 Lakhs or less, Rs.5000/-Where the “afnount of service tax & interest demanded &
penalty levied is is more thanﬁiy@"lgkhs{b‘dt{.ri@t exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service fax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of ¢ressed bank draff'jn favour of the Assistant Registrar of the
bench of nominated Public Sect3r Bank @gﬁ)@ce where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to

the Appellate Tribunal.
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2. One copy of application or O.L.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-| in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) ~ amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before_any.appellate authority prior to the
commencement of the Finance (No.%)ﬂ;@f-tk?@? 4 '
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This order arises on é;écounf of an appégl filed by M/s. Adani Bunkering
Pvt. Ltd. (previously known as M/s. Chemoil Adani Pvt. Ltd.), Adani House,
Near Mithakhali Six Roads, Navrangpura, Ahmedabad (hereinafter referred to
as ‘“the appellants”), against Order-in-Original number SD-02/Ref-
147/DRM/2015-16 dated 14.10.2015 (hereinafter referred to as the
“impugned order") passed by the Assistant Commissioner, Division-II,
Service Tax, Ahmedabad (hereinafter referred to as the ™“Adjudicating
Authority”).

2. The facts of the case, in brief, are that the appellants are registered with
service tax department having registration number AADCC3765GST001. The
appellants were permitted by the Joint Development Commissioner, MPSEZ,
Mundra, Ministry of Commerce & Industry, vide letter number
MPSEZ/IUA/08/2008-09 dated 17.12.2008 for setting up of a unit at SEZ
developed by M/s. Mundra Port and Special Economic Zone Ltd., Mundra for
authorized operation. The appellants had filed refund claim of <70,93,612/-
on 01.04.2015 in terms of Notification No. 12/2013-ST, dated 01.07.2013.

3. The adjudicating authority after scrutiny of the claim, vide the
impugned order, sanctioned an amount of I62,55,183/- (out of total refund
claim of <70,93,612/-) and rejected rest of the amount of T8,38,429/-.

4, Being aggrieved with the impugned order of rejecting the refund
amount of ?8,38,429/-, the appellants filed the present appeal. The
appellants have submitted that the refund of service was filed in total where
the entire service was exclusively used for the authorized 6peration and
where services were used for both DTA and authorized operation. They
claimed the refund of Service Tax on proportionate basis to the extent of
services used for the authorized operation. They further claimed that the

services in dispute were used exclusively for the authorized operation.

5. Personal hearing in the case was granted on 04.07.2016 wherein Shri
Rahul Patel, Chartered Accountant, on behalf of the appellants appeared
before me and reiterated the contents of appeal memorandum. He also

tabled additional submission before me.

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Now, let me examine the grounds
of rejection and the defense reply given byffﬁe’-a?m\étlants
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used for the authorized operation in SEZ amounting to ¥32,15,851/- and (b)
. refund in respect of Service Tax paid on specified services other than the
services used exclusively for the authorized operation (used partially for the
authorized operations ) amounting to ¥ 38,77,761/-. The adjudicating
authority, it seems, has accepted the correctness of the claim amount of <
38,77,761/- as shown in (b). Regarding the amount of < 32,15,851/- as
shown in (a) above, the adjudicating authority examined all the related
services viz. port services, test inspection & certification, general insurance,
steamer agent, banking and financial service, supply of tangible goods
services, business support service, cargo handling service and clearing-and
forwarding agent. After examination of the services he found refund claim,
involving all the services mentioned above, is” admissible in terms of
condition 3(iii)(a) of the notification. However, in paragraph 28 and 29 of fhe
Impugned order he declares that the appellants are entitled for an amount of
<62,55,183/- (out of total refund claim of <70,93,612/-) and accordingly
rejects an amount of ¥8,38,429/-. The impugned order, nowhere shows why
the amount of 38,38,429/- is rejected and which are the services involved in

it. The adjudicating authority failed to record, in the lmpugned order, the

reasons for allowing ¥62,55,183/- and rejecting ¥8,38,429/- thus, making

the impugned order to be a non- speaking one. Holding that reasons are the
heart-beat of any judgment, the Hon’ble Supreme Court in a recent decision
has set to terms the procedure required to be observed by all courts in the
country. Setting aside a decision of the High Court for want of reasoning, the
Court referred to various earlier decisions and the consistent reiteration of
the principles relating to assigning of reasons while disposing of a particular
matter. In the CBEC Draft Adjudication Manual it is very clearly mentioned
that “The adjudication order must be a speaking order giving clear findings of

the adjudicating authority and he shall discuss each point raised by the

defense_and shall give cogent reasoning in case of rebuttal of such points,

The duty demanded and confirmed shall be quantified correctly and the order

portion must contain the correct provisions of law under which duty is

confirmed and penalty is imposed”, Adjudicating order should be in

accordance with judicial discipline. The said order of adjudication must show
application of mind and must be a seif - speaking / reasoned order. Reasons
for order would ensure justice. Adjudication order must be a speaking order
giving clear findings on all the points raised-by_the defense dropping the
proposed allegations or rebuttal of defensg{pm)\:ltns g’l;herefore the impugned
order needs to be remanded back fof* deCISIOn'afDesJ Cltlng proper logical
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reasons for acceptance and rejection of%he claim :
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8. In light of the above discussion, “I\emand/back the matter to the

adjudicating authority to decide the case afresh following the principle of

natural justice. The adjudicating authority is further instructed to pass a
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speaking order in light of the directives mentioned in the CBEC Draft
Adjudication Manual. The*appellants are also!directed to provide all sort of
assistance to the adjudicating authority by providing all required documents
during the proceeding for which the case is remanded back.
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9. The appeals filed by the appeliant stand disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To, M/s. Adani Bunkering Pvt. Ltd.,
Adani House, .

Near Mithakhali Six Roads,
Navrangpura,

Ahmedabad-380 009

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
The Commissioner,' Service Tax, Ahmedabad.

The Assistant Commissioner, system, Service Tax, Ahmedabad

The Deputy Commissioner, Service Tax, Division-I1I, Ahmedabad.

Guard File.
P.A. File.
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